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12 CFR Ch. IX (1–1–99 Edition) Pt. 938

with the financial statements pre-
sented in the combined Bank System
annual or quarterly financial reports
prepared and issued by the Finance
Board.

PART 938—STANDBY LETTERS OF
CREDIT

Sec.
938.1 Definitions.
938.2 Standby letters of credit on behalf of

members.
938.3 Standby letters of credit on behalf of

nonmember mortgagees.
938.4 Obligation to Bank under all standby

letters of credit.
938.5 Additional provisions applying to all

standby letters of credit.

AUTHORITY: 12 U.S.C. 1422b, 1429, 1430, 1430b,
1431.

SOURCE: 63 FR 65699, Nov. 30, 1998, unless
otherwise noted.

§ 938.1 Definitions.

As used in this part:
Act means the Federal Home Loan

Bank Act, as amended (12 U.S.C. 1421–
49).

Applicant means a person or entity at
whose request or for whose account a
standby letter of credit is issued.

Bank means a Federal Home Loan
Bank established under the authority
of the Act.

Beneficiary means a person or entity
who, under the terms of a standby let-
ter of credit, is entitled to have its
complying presentation honored.

Community Lending has the meaning
set forth in § 970.4 of this chapter.

Confirm means to undertake, at the
request or with the consent of the
issuer, to honor a presentation under a
standby letter of credit issued by a
member or nonmember mortgagee.

Document means a draft or other de-
mand, document of title, investment
security, certificate, invoice, or other
record, statement, or representation of
fact, law, right, or opinion that is pre-
sented under the terms of a standby
letter of credit.

Finance Board means the agency es-
tablished by the Act as the Federal
Housing Finance Board.

Issuer means a person or entity that
issues a standby letter of credit.

Member means an institution that has
been approved for membership in a
Bank and has purchased capital stock
in the Bank in accordance with § § 933.20
and 933.24 of this chapter.

Nonmember mortgagee means an entity
certified as a nonmember mortgagee
pursuant to § 935.22(b) of this chapter.

Nonmember SHFA means a nonmem-
ber mortgagee that is a ‘‘state housing
finance agency,’’ as that term is de-
fined in § 935.1 of this chapter, and that
has met the requirements of § 935.22(d)
of this chapter.

Presentation means delivery of a doc-
ument to an issuer, or an entity that
has undertaken a confirmation at the
request or with the consent of the
issuer, for the giving of value under a
standby letter of credit.

Residential housing finance means:
(1) The purchase or funding of ‘‘resi-

dential housing finance assets,’’ as that
term is defined in § 935.1 of this chap-
ter; or

(2) Other activities that support the
development or construction of resi-
dential housing.

Small business means a ‘‘small busi-
ness concern,’’ as that term is defined
by section 3(a) of the Small Business
Act (15 U.S.C. 632(a)) and implemented
by the Small Business Administration
at 13 CFR part 121, or any successor
provisions.

Standby letter of credit means a defi-
nite undertaking by an issuer on behalf
of an applicant that represents an obli-
gation to the beneficiary, pursuant to a
complying presentation: to repay
money borrowed by, advanced to, or for
the account of the applicant; to make
payment on account of any indebted-
ness undertaken by the applicant; or to
make payment on account of any de-
fault by the applicant in the perform-
ance of an obligation. The term standby
letter of credit does not include a com-
mercial letter of credit, or any short-
term self-liquidating instrument used
to finance the movement of goods.

§ 938.2 Standby letters of credit on be-
half of members.

(a) Authority and purposes. Each Bank
is authorized to issue or confirm on be-
half of members standby letters of
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credit that comply with the require-
ments of this part, for any of the fol-
lowing purposes:

(1) To assist members in facilitating
residential housing finance;

(2) To assist members in facilitating
community lending that is eligible for
any of the Banks’ CICA programs
under part 970 of this chapter;

(3) To assist members with asset/li-
ability management; or

(4) To provide members with liquid-
ity or other funding.

(b) Fully secured. A Bank, at the time
it issues or confirms a standby letter of
credit on behalf of a member, shall ob-
tain and maintain a security interest
in collateral that is sufficient to secure
fully the member’s unconditional obli-
gation described in § 938.4(a)(2) of this
part, and that complies with the re-
quirements set forth in paragraph (c) of
this section.

(c) Eligible collateral. (1) Any standby
letter of credit issued or confirmed on
behalf of a member may be secured by
collateral that is eligible to secure ad-
vances under § 935.9(a) of this chapter.
Only standby letters of credit issued
for the purposes described in para-
graphs (a)(3) or (a)(4) of this section
shall be counted in making the calcula-
tion required under § 935.9(a)(4)(iii).

(2) A standby letter of credit issued
or confirmed on behalf of a member for
a purpose described in paragraph (a)(1)
or (a)(2) of this section may, in addi-
tion to the collateral described in para-
graph (c)(1) of this section, be secured
by:

(i) Secured or federally-guaranteed
loans to small businesses or securities
representing interests in such loans; or

(ii) Obligations of state or local gov-
ernment units or agencies, rated as in-
vestment grade by a nationally-recog-
nized rating agency.

§ 938.3 Standby letters of credit on be-
half of nonmember mortgagees.

(a) Nonmember mortgagees. Each Bank
is authorized to issue or confirm on be-
half of nonmember mortgagees standby
letters of credit that are fully secured
by collateral described in § § 935.24(b)(1)
(i) or (ii) of this chapter, and that oth-
erwise comply with the requirements
of this part, for any of the following
purposes:

(1) To assist nonmember mortgagees
in facilitating residential housing fi-
nance;

(2) To assist nonmember mortgagees
in facilitating community lending that
is eligible for any of the Banks’ CICA
programs under part 970 of this chap-
ter;

(3) To assist nonmember mortgagees
with asset/liability management; or

(4) To provide nonmember mortga-
gees with liquidity or other funding.

(b) Nonmember SHFAs. Each Bank is
authorized to issue or confirm on be-
half of nonmember SHFAs standby let-
ters of credit that are fully secured by
collateral described in § 935.24(b)(2)(i)
(A), (B) or (C) of this chapter, and that
otherwise comply with the require-
ments of this part, for the purpose of
facilitating residential or commercial
mortgage lending that benefits individ-
uals or families meeting the income re-
quirements in section 142(d) or 143(f) of
the Internal Revenue Code (26 U.S.C.
142(d) or 143(f)).

§ 938.4 Obligation to Bank under all
standby letters of credit.

(a) Obligation to reimburse. A Bank
may issue or confirm a standby letter
of credit only on behalf of a member or
nonmember mortgagee that has:

(1) Established with the Bank a cash
account pursuant to § § 934.5,
935.24(b)(2)(i)(B) or 935.24(d) of this
chapter; and

(2) Assumed an unconditional obliga-
tion to reimburse the Bank for value
given by the Bank to the beneficiary
under the terms of the standby letter
of credit by depositing immediately
available funds into the account de-
scribed in paragraph (a)(1) of this sec-
tion not later than the date of the
Bank’s payment of funds to the bene-
ficiary.

(b) Prompt action to recover funds. If a
member or nonmember mortgagee fails
to fulfill the obligation described in
paragraph (a)(2) of this section, the
Bank shall take action promptly to re-
cover the funds that such member or
nonmember mortgagee is obligated to
repay.

(c) Obligation financed by advance.
Notwithstanding the obligations and
duties of the Bank and its member or
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